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INDEX OF WITNESSES
WITNESSES: DIRECT CROSS  REDIRECT

No witnesses presented on the record.

INDEX OF EXHIBITS

' FOR
EXHIBITS: : IDENTIFICATION

No exhibits presented on the record.

RECROSS

IN
EVIDENCE




6/88D

10

11
12

13

C 14

15

16

17

18 -

19

20

21

23

24

25

HEARING COMMENCEb_(bECEMBEers, 2001;;10:03 A.M.)
(FOLLOWI&G IS REQUESTED PORTION OF TRIAL ONLY)
MARK QISTI, ESQ.; Good morning.
JURORS, IN UNISON: Good morning.

MR. SISTI: I‘ve got to tell you, it doesn’t

matter how many of these things you do, these afe nerve-—

racking, cokay? And‘éné of the reasons that they’/re nerve-
racking is because it’s the last time I get to talk to you,
and I don’t want to forget anything. I’m géing to d6 the
best I can to get out to you in the next hour as many theﬁes
és I-can, because you’ll have all the time you need to work
on the case, and you fook notes, and you were very -attentive
during the-coﬁrse of the case. But I'ﬁay forget things. |
I'm going to be honest ﬁith you. I'm not trying to hide the.

ball from you, but there is an amount of time that we have

. and there’s onlyiso much we can get in during that

particular time period. I guess Whét I'm asking you to do
is when you’re finally éelected, the twelve of you get
together and go throﬁgh this thing in great detail. Folks,
this is a case where the most important part of the case
started three weeks ago. I‘ve been told over and over by
Jjudges, by muéh more experienced lawyers, £hat really the

most important part of a case is selecting a good jury.

"And in this particular case, we had over 100 people, between

100 and 150 people to select from, and you are it. Many
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weré called; and few were chosen. And it’s important’to
keep that in'mihd.' You qualified to do this job. i know
it’s not an easy job-to do, especiélly around.Christmas. I
mean, I‘ve got a wife and six kids, and I understand that
this is not the kind of place vou want to be day-in and
day-out. Tﬁis,is not the subject ﬁatter you have to deal
with, or you want tc deal with day-in and day-out, and we
appreciate it. We do. Folks, you were selected for this
parﬁicular case because you understood the fules. There

are -rules here. The;prosecutor’s got to prove the'cése
beyohd a reasonable doubt. There is a presumption of
innocence. You are to determine the credibility of the
witneésesr You‘re to be fair. You‘re £o use your common
sense. You’re tordpératefwith osjectivity, not with anger;,
not with malice, none of those things. Common sensé,
objectivity,-and an open mind, and that’s what we’re asking
you to do. In this .case the State hasla--has a very |
difficult problem, and I like Simon and i like Will,_they'ré
actually pretty good guys. But they got dealt a hand that
just stinks. And a lot of it wasn’t their fault. As we all
know, a building is onlyJés gbod as the foundation that it’s
built oh, and in this particular casé, the foundation
cfumblés from day one. It cfumﬁles from day one because of
the shoddy investigative work that was done in the case,

and primarily, I might add, by the Maine State Police. It
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was shoddy, they jumped to conclusions, they interrogated
people, they interrogated Chad without the opportunity of
policé information, good police information, they ‘

interrogated Chad without the opportunity of good searches,

they intérrogated Chad without the opportunity to consult

with the medical examiner, they interrogated chad, and they

‘accused him. They accused him without an autopsy report.

They did all thosefthings, they did all those things, and
more. They interrogated Chad based on Jeff Marshall. They
interrogated Chad based on Jeff’s girlfriend. They

interrogated Chad and they accused him hours, hours after

the lifeless body of Kassidy Bortner was found in Jeff

Marshall’s residence. -Jeff Marshail’s_residence. Now,
I’ve éot to tell you, I;ve got to tell you, and, folks,'it _
doesn’t take a genius to figure this,one out. When a baby
is found at a residenée, dead, a light should go on. A

light should go on, and people should investigate. They

- shouldn’t just take the statements from a guy like Jeff.

Marshall and say, "Wéll, he said it, so it’s got to be
true.% "He said it;‘so it’s got to be true."® folks, you
all know, yoﬁ all know in your heart, you all know in your
soul, that yvou wouldn’t do one important thing in yoﬁr life
if it affedted your child, your finances, your health, based
on Jeff Marshall’s word. When you really distill this case

down into what it’s all about, that’s what it’s all about.
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Yeah, we are bringing it back to Jeff Marshall, and by the

end of my statements to you, it/1l1 be Jeff Marshall, and by

~the end of the prosecutor’s statements to you, they won’t.

be able to eliminate him. And there’s a reason for that.
The reason is they can’t prove their case beyond a

reasonable doubt. They can’t do it. They can’t do it.

-Chad'didn’t kill Kassidy, period. It’s not second-degree

murder, it’s_not a manslaughtér. He didn’t kill Rassidy,
period. Period:. And ﬁhey got problems. And they can
attackrtﬁe messenger when it.COmes_to Dr. Baden or they
canrattack the message, but they got problems, and they

know they got problems. AaAnd you just can’t ignore those

problems. Folks, this is a-juiy trial in criminal court.

This isn’t a bunch of newspapers writing gdofy articles.
This isn’t a one-minute soun&,bité on -the radié or
television. You people have been hefe every day. You

have seen what eﬁerybbdy has seen that  comes here every day.
Theirrwitnesses éither fail outright, they’re people you
would not beliéve, or they/re people that say, yeah, we
can’t eliminate Jeff Marshall. feah, he’s in there. We .
can’t eliminate him. His girlfriend can’t eliminate him.
The medical examiner can’t eliminate him. I can’t eliminate
him. Nobody can eliminate him. There’s a reason we

can’t eliminate him. You can come to an inescapable reason.

He can*t be eliminated. Jeff Marshall has a huge problem
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here. And itlgets bigger and huger as the case goes on, and

'you know it. Deep in your bones you know it. And it’s one

of those things that it’s bothersome. It’s bothersome in

any case, and we’re not just casting blame on some Martian.

‘There’s a reason that Jeff Marshall is in the middle of this

mess. On November :8th, 2000, something very unique did take

place. At or around 5:45 p.m., Chad Evans made a cell phonel
call to Jeff Marshall. .The baby, Kaséidy, had Been dropped
off at Jeff Marshall’s home in the afternocon somewhere |
between 3:30 and 4 o’clock. When dropped off, the baby
wasn’t exhibiting any problems, no problems, noydistresé.
She wasn’t exhibitiné weird behavior, strange behavior,
abnormal behavior. She wasn‘t exhibiting any problem with
her éppetite, with her éait, with anything. Nothing.
Nothing. At 5:45, at 5:45, while that baby was seat—belted
in the back of Chad’s automobile, he called. He called Jeff
Marshall, and the prosecutors want you to believe that he
called jeff Marshall to set him up. I ﬁant you to sit

back for a second and think about that. That he called
Jéff Marshall to set him up. Just what are theylsaying?
That Chad Evans is going to put the perpetrator on notice
that there’s something Wrong‘wiﬁh“the person that he just
beat? Chad Evans called Jeff'Marshéll uprbecause the*baby
was exhibiting very, very significant-problems. She was

hunched over in the seat, in the back seat, drooling, she
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was acting strange, she was obviously in distress. Yeah,
something very unique did happén on:November 8th, 2000. |
Kassidy Bortner went to Jeff Marshall’s home okay, aﬁd
left Jeff Marshall’s home béaten. ‘Something did happen at

that house on November 8th. And you know what else? You

can’t eliminate it. The medical people can’t eliminate it.

Greenwald was on the stand, she’s a wonderful medical
examiner, and we’ll talk a little bit more about her as we
go along, but she has ranges—-on hef chart her ranges are 8_
to 12 hours,”on the stand shé says, well, it cOuld be 8 to
18 hours when the baby suffered a gastrointestinal injury.
That’s one, subdural hematoma, 6né hour to 24 hoﬁrs.
Well,'3:30, 4 o’clock; 5:30, 5:45. What are the symptoms

of either one of those injuries? It’s no Surprise what
those symptoms»are. Are.they'cénsistent? A baby suffering
from those types of injuries, would thaf baby exhibiﬁ tpings
like being.hunéhed over, drooling in the back of an {
automobile shortly after having those injuries inflicted.
Dr. Bach from the hospital in York says, "Yep."

Dr. Greenwell--wald, from the medicél examiner’s in Maine
says “Yép." Dr. Baden, “Yep, yep, vyep, yep." Every medical
person who'qualified on that stand says yes, that could bé
it. That could be it. But it’s going to get better. When
Chad gets home, he's still concerned. He'’s concefned

because that baby is showing real problems with balance.
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He placed her outside the car and she fell over for no

- apparent reason at all. Is that consistént with a
significant injury? Yes, it is. Dr. Bach said it,

‘Dr. Greenwald said it, Dr. Baden said it. Every medical

witness said it. Now, folks, let’s just think about that

for a second. KXassidy goes to Maine, Kassidy goes home.

‘When she goes to Maine, she's'finé, Shortly after leaving,

She's exhibiting these problems. Now, is there anything--
i’m going to ask this, is-there;anfthing at all in the
record that indicates that, quote, "éomethingﬂhappened, and-
we’ll never be sure, on the Spaulding Turnpike that night.“
It'é in the opening statement from the prosécutor.
"*Something happened, but we can never be éure,.oh the
Spaulding Turnpike that night."® You cannot speculaﬁe in
this case. And all that is is an invitation for you to
speculate that Chad did something to the baby in the car.
Is there any evidence of that? They searched his car.

They came”up with abéolutely not a hair out of place, no
fluids, nothing, zero. No implement that would have
created é blunt injufy. Nothing, nothing. But they’re .
stuck because they bought into Jeff Marshall. They’re
stuck, so they want YOu to speculate. And they wanted

you to speculate from the beginning of the case.

Something happened on the turnpike that night, and we can’t

be sure? Well, folks, let me tell you something, if
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'something happanedron the turnpike that night and they can’t

be sure, then we call that "not guilty" at the end of the

~case. If that’s the case, that’s "not guilty." The Judge

will tell you that you’re not allowed to speculate back
there. You’re not allowed to engage in the "could have’s,
the possiblies.® The only way that you deal with those is
doﬁld Jeff Marshall have been respensible? Could the injury
poésibly"have happened at his house? Have we eliminated ther
reasonable doubt that he inflicted the injury to the babY?
No. You know, if they’re honest withryou, they’1ll tell you

that. They’ll tell you that. But the night goes on. The-‘

- baby’s off of her appetite. She can’t eat the grilled

cheese sandwich that was made. So Chad helps her, tries-—-
tries3ha§e her eat half a banana, and they’re all over, -all
over this_guy._ You know, the kid can’t be eatinglwith an -
injury,liké that. Remember'now, remember, Chad doesn’t--
éoesn’t know what;s going on'ﬁhen'he dgives a statemént,
okay? But he's)telling the police to his best recollection
that the child had something to eat. Hé’s not schooled in
subdural hematoﬁaé or gastrointestinal injuries or-anYthing,
okay? The baby was off her feed. But she ate. She half a
banana, just like Chad says to the policé. We know that
because the State Police 4id a trash search over at his
house and found it. There’s no dquestion about it. We also

know and, you know, you can speculate, you can infer, you




6/68D

10

13

12

13

14

15

16

17

18

19

20

21

23

24

25

11

can. do whétever you want, we also knoﬁ Chad and Kyle and
Késsidy”were'éngaged'in.some kihd of game of ball. There
were balls‘scattered éllrover the house. Seréeant:Magee
basically stated it looked like they had been out and they
were being played with. It’s not as though they were put
away or soﬁefhing like that. People were engaging in
pla&ing-ball. And then Kyle apolégized to his mother and
basigally stated to his mother that night when she called to

check in that he hit the baby with the ball. wa, let me

- tell you something. That’s not--that’s not a cause of death

or anything like that. What the prosecutors want to use

that for is that it’s impossible, a ball couldn’t have hit

Kassidy Bortner, a ball could not have hit Kassidy Bortner.

Chad describes starter ball, lo and behold, there’s two of

-them. We’re going to talk about the statements that were--

to the police in a few minutes. The bottom line is the baby

had a bath that night, the baby was observed by Travis, the

'baby was observed having a Popsicle, the baby was observed

at least operating in some fashion, probably not normally,
but certainly conscious. I would suspect, and I think all

the medical people would testify that she was probably

‘ suffering already from some of the injury that she had

already received previously. But the observations at the
time were that, one, she was élive; two, Chad was bathing

her; three, Chad was holding her and feeding her a Popsicle;
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fdur, Chad had given her”a'banana-earlier; five, Chad
dfessed her for bed; six, Chad put her to bed. We call that 7
caring for somebody, and we’1l talk about that relative to

Jeff Marshall in just a few minutes. The baby woke up in

some distress the next morning, but that’s to be--that’s to .

.be expected. The nature of the injuries would indicate that

sherwould. And aéain,'those are injuries that very wéil
could have been inflidted at Jeff Marshail's. -Probably most
significant of all is.that that baby was taken to Jéff’s
Marshall’s hoﬁse on November 9th, 2000. When she was
dropped off, she was alive, beyond any reasonable doubt.

She was dropped off, and you’te going to hear, and you
already did, testimony about what her condition Waé, what
her face looked iike. And Amanda said, "Oh, her face

looked like hell. Look at -her eye," or something like

;Eﬁat,.and she pointed it out. And whether you believe

Amanda on the stand through her testimony or you disbelieve

her, there’s one thing that’s gbing to ring true, it’s

" almost haunting about Amanda Bortner, chilling even. Some

people have described it as one of the most amazing things

they’ve ever seen in a courtroom. That Amanda Bortner was

'sitting up there under oath and she was shown a photograph,

and it wasn’t a pleasant photograph. It was a photograph of
her baby. And I guess you can take every medical examiner

in the world, every doctor in the world, every lawyer in the
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. world, and take all the micro slides that you want to take

'about;bruises that you waﬁt to take, but I’m going to ask

you to refléct back abqut‘ten days, and I'm going'to ask
yourwhen you deliberate whether or not the‘reéction that

we saw from Amanda Bortner was oné that would have been
fabricated, rehearsed, one that-jou could prepére yourself
for, oﬁe that you can con a jury with. - No. When‘shé was
shown this photograph, she fecoiled in horror at the sight;
She recoiled in horror at the sight bebause'that was her
baby in a condition that she had never seen her iﬁ.

Folks, she drqpped hefroff in the morning on November 9th,
alive, at Jeff Mafshall's house. At Jeff Marshall’s house.
And at Jeff Maﬁshall’s house she was supposed to be cared
for by Jeff Marshall. <Cared for. And she Waén’t qared for
by Jeff Mafshall. Shé'was deélt With ét the highest level
of-neglect,-and she was beaten at that house. Fdlks, I'mr
going to--I'm going to tell you, Wé don’t know what exactly
happenedrover at Jeff Mafshall’s house, but he wasn’t

straight with you. He wasn’t straight'with you at all.

- And you don’t have to take that from me. Just listen. to

some of the things-he said on the stand. Try to figure

this out. Try to figﬁfe out what’s going through this guy‘s
brain, okay? I mean, thé_eléctions back in 2000, they were
important, but he had a baby--take a little time, okay, he

had a baby to care for. He said that when he saw the baby
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it had shown some bruising and he wanted té care for fhe_
baby. His girlfriend left, Amanda left, and he was in
charge. And,ﬁhen his girifriend ieft ahd when Amaﬁda left,
that baby was in bed.r That baby was in bed; Part of her

clothing, little red pajama bottoms, that baby was in bed

‘with red pajama bottoms, that baby was in bed covered up;

that baby was in bed with a little bag of cereal. That baby
may have been in distress, but that baby was alive when that‘
baby was in bed, and that baby'hadithese pajamas én. - And
there wasn’t any good reason in the'world'why these pajamés
should have been off at or about one o’clock Wheh we know |
the State Police were taking pictures.  But you know and I
know that these pajama bottoms were off, and they were lying
on the bed, they were lying on thé bed next to Jeffrey
Marshall'é-pants, That’s where'these were. Now, did
Jeffrey Marshéll mention removing these pajama bottoms for
any legitimate good reason whatsoever? No. Did he tell you
that he cared-for.Kassidy and changed her d;aper or checked
her or did anything like that? Nope. His testimony Waé_a
Sham. And you got to see it with your very own eyes just
how desperate Jeffrey Marshall is, just how much he has
bought into this. You saw him parade in frontlof fou——I
asked him to get down ffom that stand, ﬁnder oath, and
parade in front of you'as he pointed out imaginary

bruises on the face of Kassidy Bortner in the picture
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‘that was taken by her grandmother on October 1st, 2000.

Jeffrey Marshall is a liar. Jeffrey-ﬁarshall is protecting-

himself. Jeffrey Marshall is avoiding reality here, folks.
While we may not know what happehed in Jeffrey Marshall’s

house because, folks, it was Jjust Jeff Marshall, all six-—

‘ foot, three inches, 240 pounds of him, and Kassidy Bortner,

all 21 months -of her, alone. But he’s a liar for more than
one reason, and he’s covering up, and he’s'minimizing, and

he’s doing everything that a liar would do. That baby had

been dead for some time prior to the emergency medical

people showing up. Upon showing up, the emergency medical
people noted that the baby was pale, cool to the touch,
pulseless, no respiration whatseever, no blood préssure,

nonresponsive to ény stimuli given. That baby was dead.

‘And that babﬁ_wés placed on the porch by Jeff Maréhall.

And that baby didn’t have pajaﬁa bottoms on out there.

Now, hé:wént through a lot of testimﬁny7about what he did
to help‘thaﬁ baby, but I know of no heroic procedure that
includes taking off pajama bottoms. And I know of no heroic
'procedure that goes in the orde: thaﬁ he stated Withéut
calling 911 first. Folks, I dﬁn’t know, it’s not a

difficult thing to do, but I guess if you hurt somebody or

if you’ve killed somebody, you may not want to call 911.

You may want to call your girlfriend first, you may want to

call around to other sources instead of the peolice. You may
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want some time to think,- You maY want some time‘to think of
what'you’re going to say. You may want sone time to get rid
of something. You may want some time, because that’s all

you’ve got is some time, And he had time. He made it so he.

had time. Ladies and gentlemen, when he claims to have been

feeling the slight pulse of Kassidy Bortner, she was dead.

. Dead for a long time. Dead. He’s lying about the pulse. I

mean, if there’s one thing you would ever.remember if you
were in a situation like that, it would be whether or ﬁo£
the béby was alive or Responsive or not. Hé’s lying
about_it. jWhy? Why? Why would ‘1ié about that? Because
he’s innocent? Because-a baby inrhis'care, not at his hané,
died, or was:iﬁ distress? No. No, no. Oh, no. He had a

dead baby. He had a dead baby in his house. And he knows

-why he had a dead baby in his house. He knows why he did

it. He inflicted her wounds, okay, and we’ll talk about the

-medicals in a minute, but she died in his house. She died

while he was on duty.- She died while he was caring for her.
She died and he hung around and thought, and thought and he
thought, "Who should I call? 'Who should I set up? What

should I do?% Well, he knew who to set up, we know that,

" and we’ll get to that in a minute. But that baby was worked

on by EMTs out on his porch, and they confirmed that she was
already dead. When Detective Hamel showed up, and that’s

the first law enforcement person that showed up, and he lied
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to the deteétiye. He lied to you in'CQurt.' Hamel took the

stand and said that Jeff Marshall, without any guestion, .

blamed him. ¥It’s not me, I wouldn’t do anything like that.

. Chad Evans. It‘s Chad Evans." The police come, he’s guick

to blame Chad. Jeff Marshall said he’d never done anyfhing
like that. Néver. He did. And if you want to take a
choice as to*wﬁb you want to believe, Detective Hamel or
Jeff Mafshail, I would suggesﬁ'that you would believe
Detective Hamel. There’s more ‘than that. Prior to any of
this happening, okay, prior to the'911-call, he called his
girlfriénd. Now, you're'goihg tq hear the Judge basically
state to you that nobody owns Witneésas here, okay? I mean,
if the prosecutors call a witness, that doesn’t mean it's |
their Witness, okay? I meaﬁ;'cross examiﬁation, exéminatipn
by the defense is just as imporﬁant as the‘direct'
examiﬁation, probably ﬁo;e so in many instances. "Jennifer

took the stand. ‘Jennifer tells you that she got two phone

. calls, two, from Jeff Marshall on November 9th, 2000. When

she got those two phone calls, the baby was dead. The baby
was dead. - On the first phone call Jeff sounded frantic,
didn’t know what to do, and she Says, "Call the hospital.

I mean, what are you doing?ﬂ But let’é get back a se&ond.
The cléér inference was that the baby was alive at the time.
And the baby was dead. The babylwas already dead. And on

the second phone call she was left with the distinct
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impression, because Jeff was calmer, because Jeff said the

baby was alert, awake, and watching television. She said

that to the police. She said that to the police hours

after she got that phone call. She said that to the police

while she didn’t have the opportunity to mesh stories ﬁith -

-Jeffrey, and she said she was left obﬁiously with the

impression that the baby was okéy, she went right back to
work, no problem. Jeff Marshall célled his girlfriend
before caliing_gll andrtold;herwthat the baby was fine,
okay, no problem. hI’ll dress her up .and take her to the
hOSpital{" you know, to get her dhecked out, and
éverything’slali right. That’s a lie. That baby was dead.
And what the heck was going through Jeff Marshall’é head?
Wé'donft know. 'And‘you;ll never know, and we can’t ever

solve that. I suggest that he was still thinking, still

trying to figure it out, because he killed the baby. And

we’ll talk aboﬁt the cause of déath in é'few ninutes.

Jeff Marshall, you can’t shake him, he’s going to be there

all the time. He’s like a burr when you walk through the
fields, it sticks to you; you take iﬁ oﬁf, keep walking,
there’s another one theré, there’s another one there. You
can’t keep them off of you. You canft keep them off of you
because he’s alﬂays going to show up. The guy’s a walking
reasonable doubt. Thé police did an investigation of Chad,

they went to his house, they went through his house. They
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‘came up with nothing. You are left with a case, folks,

where there’s not one shred of physical evidence connecting
Chad Evans to the death of Kassidy Bortner. Now, thétfst'
generally not a surprise when somebody didn’t have any

involvement in killing a baby. Sergeant Magee did a

ithbrough search of Chad Evans’ home, top to bottonm,

basement,-first.floor,'sgcdnd,floor,,photography, garbage
searches, everyﬁhiné,-okay? A search. A search. And\he
told you they came up With absolutely nothihg. Nothing at
all to connect Chad to the death of Kaséidy; Nothiné.

Nothing at all. Our counterparts in Maine did a search of

~ Jeff Marshall’s. Now, I'm-going to ask you something. You

don’t have to be an expert on this. But if you’re doing a
search Qf a residence where a 21-month-old baby is found

dead, and thérE's blood that is found. in the bedroom, and

~itfs not a big place, it’s a’Smalllplace, you’ve been

thefe, would ydu not chéck out the baéément? Would you not
do that?_'Detective White knows he should have done it. He
blew it. And he had to eat it on the stand. But whatever
way you weigh it, it's-awlousy-search, it’s a crummy search.
And then he released the crime scene to Marshall after just
about three hours of searching, without searcﬁing the
basement. Weli, you can call it whatefer you want. Itfs
shoddy police work. It’s shoddy. Compare that with what

happened over at Chad’s house when they went through and
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picked up everything and-lobked through everything_they '

¢ould:.‘They got nothing. Nothing at all. That was a
search. -In this particular case, you’re going to get
videotapes. On November 9th, 2000, the police had their way

with Chad Evans for over three hours and BO'mihutes. This

_ has been redacted to, I think, around two hours and 20

minﬁtes, something like thét. Three hburs and 30 minutes
with Chad. Their rﬁles.) No lawyer, nobody there fdr-him;
hbthing.:rAli by himself. . With 45ﬁyearsf worth of -
investigator qﬂestioniﬁg; thfee different guys.: ‘Thesé afe
the tapes. And let me ﬁust'start here by telling you if you
think for a'moment'ﬁhat they hadnft'alreédy made up their
mind by ﬁhg timerthey taiked with Chad Evané, I want you to

go back and watch these tapes again. That’s not--that’s not

a--policeman interview-like they do that involves some

information. They were-—they already tagged him. They

‘accused him. They accused him. Based on what, I have no

idea. But they accused him. They pointed a finger at him,
they said “That}s it, you‘re iﬁ, vou’re the guy that did-
it.w 'Bobm, boom, that’s it. Simple as that. "You’re it."
You’re it? He talked with these.guys for over three hours.
Now, I'm going to ask you, is thaf the way you would have
wanted to be treated, like him? Po you think that‘’s féir
the.way he was treated, like him? Do fdu think that’s good

police work, the way fhey operated, the way they dealt with
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him?r You think that was some Way of finding the truth?

Now, Chad’s not proud of everything he’s ever done, and I’ve

-got to tell you something, we’re not out here saYing please
crown him, you know, humanitarian of the year, father of the

year. This is not what this case is about, okay? And on

the tape itself Chad tells them that he’s ashamed of what
he’s done, you know, he;s taken the kid by the jaw, all
right;'and he says tﬁat at ieast on a couple occasions, all
right, that he left some bruiseé. He toidrthem—that, Chad
told them that, okay? Chad told them that. And Chad’s not

proud of a lot of stﬁff, okay? All right? The trampoline

'thing, all right? _Thét's a goofy excuse, all right? This,
the trampoline thing, those are terribie; terribie.
’ Absoiutely terriblg. But that’s light years, folks, away

from killing a baby. And if they can jump from this, okay,

or a trampoline, to the death of Kassidy Bortner, then
there’s something wrong, especially in'énrabsolute vacﬁum,
no faéts, when they’ré télking to Chad. Nothing. Nothing.
The baby had to have been killed after they left Jeff
Marshall’s house. Where did that come from? Did Lance
McCleish really believe that? 'I mean, who told.him? He
Withstqod that ﬁind of grilling for three hours, over threé

hours. Alone, with their rules. Rules like "You can leave

if you want to, you don‘t have to answer questions," and

' then they tell him to stay there, "“Sit down.® "Hold on
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there, Chad.'.stay,“ He was 1in their place,'aloﬁe,.for over

7 three hours, and they got this and theyggot a trampoline.

- That’s what tﬁey got. And fhey’re-going from that--they’re

going from that to killing arbaby;' They have completely

' ignered Jeff Marshall at this point. They have dedicated

themselves, dedicated themselves to Chad Evans. They have

,dedicated themselves to Chad Evans when Jeff.Marshall made -

‘phone calls to his own girlfriend, holding a dead baby and

saying the baby was okay. fThatfs'what that interrogation
was about. It’é.like let’s solve the c:ime,_ﬁe’il fiqufe-
out ﬁhe evidehce 1atef; And what was that? lIs that the wey
you would-waht youf loved ones treaﬁed?‘ Is fhat the way you
Wantito be treated?"iS‘thaﬁ the way feu think_a police'
investigation shquid go? None of those thihgs. ‘Pleying ‘

pretty fast and lpdse. When you play fast_ahd loose,

~ though, you see, you get caught up. Youjget caught up

-because'eventually there is an autopsy, all right? And

evehtually you’re going to . get results. Xoﬁgknow, some of
the resﬁlte are pretty interesting. VI'll bet.Lance McCleish
would be quaking in his boots knowing thet, gosh, there were
injuries there ﬁhat would have'happened exclusivelf at the
hands of Jeff Mershall. Now, is that some kind of
coincidence? Are we supposed to ignore)that?' The ranges
all include Marshall, outside ranges to inside renges. But

iook at some of these other ones. Look at the ones, folks,

O
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that eliminate, eliminate Chad Evans. They eliminate him.
The mouth, it’s less than four hours. Chad wasn’t around.

Explain that one, ckay? Don’t ‘ignore it. Don’t ignore it.

'Explain it away. Reasonably, beyond a reasonable doubt.

Explain that awéy._ Expla1n~~exp1a1n injuries like the back
of the head, 1e§s than four hours, Fresh, noninflammatory
injuries. Fresh. This is by the Maine State medical
examiner. A weil—quaiifiéd physician. No problem

Whatséever, okay? Let’s talk about other ones. The,béck--

-right there. Iess than four hours. How can this be? How

&

dan this‘be? How can thls baby have her pajama bottoms off
and.have 1njur1es 1nfllcted on her body less than four hours

prior to her death? How can tnls be? Tt’s at Jeff

Marshall’s hand, it’s at Jeff Marshall’s house. We can’t

getrrid of Jeff Marshall, we can’t shake him. \How can that
be” 1f that baby, who was tucked 1nto bed and tucked in, not )

thrown in bed, not beaten 1nto bed by her mother or aunt

: but tucked into bed at or around nine ofclock in the

morning? How can it be that she has injuries like that?

Even one hair out of place, she can’t, it’s impossible.

" Because Jeff Marshall says he didn’t even touch the kid.

His testimony would be he didn’t touch the kid until she was
already dead. But how ‘can it be? How can it be that she

has bruises? There’s nobody else in the house. How can

i

it be? Okay? When you get back to the deliberation room
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and go "How can it be," "Shall we just explain it away,"

"Well, we didn’t get the right microscopic section." Is

' thét what it is? Dr. Greenwald didn’t give kind of an

excuse, okay?  Baden didn’t give that kind of an excuse.
How'can'it ba? :I'll.tell you how can it be. Jeffrey
Marshall beat her. Jeffrey Marshall inflicted injuries on

Kassidy Bortner. Wake up, folks. It happened. He beat

her, he delayed in reporting, he lied when he talked to his

girlfriend, hequﬁght time, he blamed Chad Evans. How can
it.be? How can that be? How can it'bé?l-How'can it be,
folks? How‘éan_it be that he comés'up-with lame excuses
time after time after time. Hoﬁ”qan it be that Jeff
Marshall says he just gave her a liftle smack on the rump?
How can it be that just ﬁithin'a.day of her——of-him claiming

this little smack on the rump peoplé observed her black and

blue buttocks from the waist down through her knees? How

can that be? How can it be? How can it be that she falls

out of a trudk, and Melissa Chick tells what she knows about

that, a couple weeks before her death? How can that be?

And that she hurt herself, and that Amanda was angry about
it. And he says it doesn‘t happen, and he poihts to his
friend,)Mr. Pierce. I‘m not talking about the two days

before she died. I’m talking about two weeks before she

.died. Now, although Mr. Pierce was a very interesting

witness, Melissa Chick tells you that there was this truck
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incident that created a major bruise, a major--she also -

_ tells‘you_that in her opinion, from what she remembers,

Kassidy Wés afraid of big men. Big men. Remembef.that
testimony? -Maybe'Kassidy.Bortnér had a darned good reason
torbé afraidlﬁf big men. How.can_it be that Jeffrey
Marshall saﬁ right ﬁp here,'after raisinq the hand that he
hit that kid with, telling you, ‘telling you, under oath,
that he pointed out bruises two-days before the baby.died td
his friend William ?ierce’ How could 1t be that he could -

tell you something and then Wllllam Plerce would come in and

.say, "No. I looked for bruises. I wanted-to see 1if there

were any‘signs of child abuse, and there was none." How

could it be that Jeff Marshall kept seeing bruises and
1n3ur1es oh Ka551dy7 How could it be when ‘he’s always got‘
something to say about brulslng and 1njury how could it be?
Because he did it. How‘can it be that he can descrlbe
Kassidy-Bortner} all right, at Chad’s house on a ?aved
driveway falling down and having to have,the dirt fakén off

of her face and head? How could it be? Because that baby

- fell on his dirt driveway two weeks before, and that’s what

he had to do. Jeffrey Marshall’s going to dump everything
He can on Chad,-dump iﬁ all away. And whether the police
want to hear Chad talk about Jeffrey Marshall, well, you
knoﬁ,'that's'their'business. They'don’t want to hear it,

they want to ignore it, that’s fine. They ignored a lot of
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 baby, ckay, or it means that Jeffrey'Marshall is an

evidence in this case. They ignored a proper investigation,

they ignofed delving_into facts instead of figment. They
ignored a lot, so it shouldn’t surpriée you they didn’t want

to hear about Jeffrey Marshall, on the very day the baby was

' found at his house dead. And they may not want to know

about the results of blood tests on a sheet, and that’s'in

front of you. And they may want to tell you that the blood

on a napkin is'purqed fiuid. Purged fluid, of course, the
medical examiner told you, would only occur if the baby was
already dead. It was alreédy dead.. It was already without
a pulse.- It was=a1ready-unable to be alert, éﬁake and
watcﬂing television. Either way thét yéu wént it, thé:e was
bloo&.on that napkin, and that was either blood on that
napkin BecaUSe of a fresh injury that would have occurred at
Jéffrey Marshall's housé, less than four hours before her
death, and you take_it that way. -Orrthere-was blood.en_that
napkin because pf'pufging-flﬁids. Folks, either way yoﬁ
take it, it either meéns_Jeffrey Marshall assauitéd the
absolutely confirmed liar when he says he was cleariﬁg the
baby’s-mouth bécause he had heard gurgling, or something to
that effect. Why the call to his girlfriend saying she was
alert, awake and watching television? So you can have it

either way. That’s fine. Either way, it’s Jeffrey

Marshalil. Jeffrey'Marshéll and Jeffrey Marshall alone was
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with that baby when that blood came out of her mouth. He
either lied afterwards to cover himself up or inflicted the
injury that caused the blood. And that’s it. It isn’t that

often, ladies and gentlémen,'that in murder cases I have the

‘opportunity to have two medical examiners support my client.

And in this case, I have two medical examiners supporting

Mr. Evans. Theé range of injuries, the times are all'_

consistent with Marshall. The cause of death and the time
of the fatal injury as far as-the Maine medical examiner is

- concerned is unknown. Let me talk a little bit'about the“

medical'examiner.' The medicals aré very important. At_the
beginning of this case we asked that you keep an open mind
when_ﬁe get into medicalé_here. IIWahﬁ to talk about
Dr;_Gréenwald, and I‘1l end up with Dr. Greénﬁald.

Dr. Greenwald did a very nice job of putting togethér this
particular case; The slides were excellent,'the,autopéy
pfotodol was well done. And there'é a few problems that the
présecutor’s got to jumpkover,.and Dr. Greenwald éan't cope
ﬁith the pfoblems either. Thére was something very |
‘significant and ve?y, véry wrong with this baby, okay? She
nofed subdural hematomé, we’ve already said consistent with -
timé ranging from one hour to 24 hours. The intestinal
injury, again, a fairly large time frame consistent with

basically embracing Jeff Marshall and embracing Chad Evans,

“both. There’s something else that only, only points to
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Jeff Mérshall. No‘mattér how much they want to'fighf it"-
off, no matter hoﬁ-ményrérticies theYVWant fo bring in, aii
right? ,No'matter-how much thef want to bash Dr. éaden, .
there’s one huge problenm Withwthe prosecﬁtér's case,:and you |
learned a little bit about it yesterday and a little bit
from Dr. Greenwald the week before. It’s cailéd fat emboli.
And we learnedﬂduringrthe course of this case that when -

there are foreign bodies in places that there shouldn’t be,

"in a body, in your own body, that white blood cells come in
-and they éttackyit:and they try and get rid of‘it; they try

‘to get rid of the stuff that shouldn’t be there.  And that

shows geﬂerally a reaction, and,you-canlkind of time an
injury to that.particularrreaqtipn. In this pérticularr '
case, folks, Whether they 1ike Dr. Baden or ﬁot,;Dr. Baden
usedra siide prepared exclﬁsively by,Dr._Greejwald, the
Maine State'Medical Examiner. .Dr. Baden examined the

special stain on the slide, and on a.scale'of 1 to 10,

'Dr, Baden concluded that Kassidy, Kassidy had a fat emboli

in her lung.  She died of the fat emboli, not because of a
broken boné, but because of a very trauvmatic iﬁjury that
Wouid have been inflicted on the fat underneath the skin, a
beating, a hit that literally liguifies fat aﬁd sends it
shooting up into the vital organs, the brain,‘the lung, the
kidﬁey._ It is no surprise; all right, that the fat was

found in her kidney and in her lung. And on a scale of 1
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td'lo, it was massive in her lungs, massive. Massive to the
point that it would have caused death within two hours of
the infliction of an injury. Within two hours. Two hours.

Now, you know, they can stand up here and they can attack

" Michael Baden all they want. They can attack him from

morning, they can attéck him till night, and I want to talk
a little bit about that. They can attack him because he was
on the 0.J. Simpson defense team. Okay, they can attack him|

for that, I don’t care. I don‘t think he cares. But I

‘don’t know if they’re trying to giﬁe you the whole message

or not when they’re attacking, okay? Because while he was

on the 0.J. Simpson case in L.A. County, he was also

" testifying for the Los Angeles District Attorney in a

multiple murder case right across the hall. The very same
district"attorney’é office that was prosecuting Simpson 

hired Baden specifically to testify in a multiple murder

- case right across the hall."Now,'I don’t know, I don't-know

if the prosecutors here knew that or not. I don’t know. I

don’t know if the prosecutors here were flinging barbs at

Dr. Baden in a des?erate effort to have him back away from

whaé is obvioﬁsron a microscopiC'slide. I don’t know. But
if ﬁhey-were, you didn’t hear the Wholé story,-did‘you?
Until Dr. Baden had an opportunity to explain it on
redirect. And, you know,zl don’t know. T don’t kﬁow if the

prosecutors knew when they were attacking on that
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Pennsylvania case, I don’t know if they knew that the

‘findings that were made by the judge that they so embraced

. on their cross examination had not only been rejected by a

federal appellate court last week, but that there had been a

declaration thétlthe person that Dr. Badgn.teStified for on

/beh&lf of in that particulérfcase was unlawfﬁlly convicted

due to prosécutofial misconduct, obstruction of justice, and
perjury. Now, I dpn't know if thdt’s what these prosecutors.,
knew before ﬁhey started in on that. But they tried fo’make
him Satan’s son. Funny. A paid whore.,_Funny. Whén?what-

he just did is testify on behalf of a person that a federal

court judge has just deglared,-quote, "adtually innocent, "

endiquote. I don’t know what that was all about. It was

interesting. I don‘t know if it was just a matter of not.

'being prepared or thinking that we wouldn‘’t check up on it.

But, folks, it that’s the best shot they’ve got at
Dr. Baden, they’re hurting. The best shot they have is that

he didn’t review the microscopics in a timely manner

‘inadvertently. Now, these are‘folké that know how to call

witnesses on rebuttal, call the witnesses. You saw that
yesterday. Dr. O’Connor came to the stand a little bit
late. If there was something out of line that Dr. Baden

said about fat emboli in the lung, they’re free to call

anybody they want tc testify against that. And anyway,

sometimes there is a resounding statement where nothing is
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said. And, you know, it’s kind of like a'perfect-exémple of

like jumping tO»CODCIﬂSionS tpo quick Withouthdoing your-
hémework, you know? ‘Kind of like putting 6r'Corey Merrill
Wiﬁhout really tésting éorey Merfill first. It’s like

criticiziﬁg Dr. Baden without really fdllowing uﬁ on What
that case eventuallylled to. Kind of like thislcasé in a

lot of ways, yoﬁ know? It’s scary, isn’t it? How they

jumped to conclusions early and wouldn’t let go? No matter

what the evidénce, they wonft,let go. They’‘re going to ride
this ﬁhing'all the-way they can ride it, they won’t iet.go. |
They’re invested in it now. fhey’woﬁ't let go. Thef put
mofe timé,and effort in.1ooking for Chad Evans énd Amanda
Bortﬁer in the woods in Vermont thah'they aia inﬁestigating

this case. They wanted--they wanted so to hear that Chad

;Evans tampefed with a witness or obstfucﬁed justice, and
they put it before a grand jury in August. And ladies and
‘gentlemen, it’s December 18th, 2001. Chad’s not'cﬁarqed'

with anything like that. Nothing. Nothing at all. It is

December 18th, 2001, and Amanda has gotten on that stand

with an immunity guérantee, she’s testified under oath,

shefé gotten off the stand. And the only“thing she couldh’t
do was perjure herself. Bedause if she perjured hefself,
she’d be charged. And it’s December 18th. The rules in
this court are a-lot different than being at the pblice

station where you can juSt point your finger at somebody and
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. say "You’re guilty, you’re a murder or you’re"--okay?.

That’s why you guys'are'here. That’s why you'’re here. i

mean, this iSn't about léwyers, you kﬁow} when ybu really
get down‘to’it.' It’s ﬁot about words. It’s about you guys.
The bottom line is all of the trust that we-héve in the
system is wrapped up in you guys. And Chad doesn’t sﬁand a
chance 1f you loock through theiienSes of law enforcement,-
bgcause they’ve already coﬁmiﬁtéd themselves. -And when you
guys were picked,ryou said yvou’d keep an open mind. 'rhat’s'

all we kept-thinking. That’s all we wanted. We want the

‘one fair shot that Chad hadn’t got for a vear. We want the
one fair shot so that we could tell'you guys what really
went on, what really was ignored, who these people really

-are. We want the one clear shot where just because there’s

an arrest, you don’t have‘to-clpsé tﬁé“door. ' Folks, don’t
close thé,door; you know?
' THE COURT: - You have--
MR. SISTI: I meaﬁ; how could you close the door?
TﬁE COURT: Mr. Sisti, a coupie-more miﬁutes.
MR.!SISTI: Thank you. I'm going to wrap it up.
Defendént'é Exhibit J is the cause of death supplement.
It’s an official medical record from the State of Maine.
You’ll have it back there with you. Take a look at iﬁ.
The state medical examinet in Maine, knowing all the

things, okay, all the things available to her that you
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Will,have;;‘came to a conclusion. Look at that

"supplement and read it, and you’ll understand she

doesn’t know what state the fatal injury was inflidted:
in, she doesn’t know the time, she doesn’t know all df
it. This speaks-voiumes.' And I’m asking you, please,
I'm begging'ybu, but you don’t have to do us any favors

at all. We don’t need favors, ockay? What we need is

- for you guYs to adhere to your oath and don’t do those

guys a favor. Go back there and be the juryrin-this casé;
This is a jury case,‘hot a cop case. Thank you. Thank
you, your Honof. ‘

THE COURT:  Thank you, Mr. Sisti. Does the State
need haﬁe just\a minute to organize somelexhibits? -

SIMOﬁ-BRbWﬁ, ESQ.: Yes, thank you.

THE COURT: Okay.

(PAUSE)

MR, éROWN: We've asked you to sit throﬁgh a very
difficult case. It won’t be a difficult case to decide.
Deciding this case will be easy fqr you because the evidence
of the defendant’s guiit is so devastating, so ovefwhelming
and so cleai. But it was a difficult case to watch and to
listen té. Nobody wants to believe that a person is capablé
of doing what the defendant did in this case, to repeétedly
manhandle, beat, and eventually kill a bééutiful little giril

less than two years of age. But now you know the defendant




6/98D

10
1
12
13
14

15

17

18

12

20

21

23

24

25

34

16

-is capable of such brutality, and you know that he murdered

Kassidleoftner. ‘And as hard as this evidénce has been to
listen to, I’m going to ask you even more right now:. I’m
going to ask you to think about the last months of Kassidy
Bortner’s life. The time that she lived with the defendant.
The time that she was transformed'from a vibrant, playful,
héppy'liﬁtle girl into a Withdréwn, gquiet, éhell of a huﬁan
being. When Amanda began livihé with the defendént, she was
attached to her mother. She was jealoﬁé of her mother’s

attention. And when the defendant showed affection towards

her mdther, Kassidy cried, she threw tantrums. She reared-

her head back and stomped her feet and she cried. She also

' @id this at bedtime. Thg defendant could not. tolerate

tantrums. His son Kyle, his three-year-old son, he didn’t

throw tantrﬁms. Ryle was disciplined. And the defendant

insisted on discipline and eye contact with children in his

~household. But from Kassidy‘he got neither of those things.

He got tears and tantrums. As Kassidyfs crying continued,
the defendant’s anger erupted. He began to grab Kassidy's

face with his hand, hold her eyes to his, and make her look

"him in the eye. He was disciplining her. But he sgueezed

her cheeks and he hurt her. Ugly bruisesibegan to appear on

Kassidy’s face. But instead of the defendant being

“horrified that he caused even one mark on that little girl,

his temper continued to erupt. And this grabbing of the
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'face,'we heard, happened at least twice a'week, and the

bruises kept reappearing. - When old onés began to fade, new
ones took their place. But therdefendant's violence towardsr
Kassidy was‘not cﬁnfined to grabbing her face. He'hurledr
Kassidy into a wall. He propelled her inté a wall. One
time he thréw her ihﬁo,a'closet door, causing Qer to bang
her head. ‘He picked her up by her armpit and her arm and

jerked her arm back and he threw her on the bed. When she

 cried, he took his finger and he jabbed her in the throat,

making her gag, and angering Amanda. He pulled-roﬁghly'oh.

her leg and fractured it. One time when she was crying, he

couldn’t take it, and he took her, brought her to a faucet,-

put water in her face, causing her to scream, and after
that, Kaséidy was terrified of water. As Jeff Marshall told
us in this trial, When-hé;tried to give her a bath, éhe
freaked out, she ﬁas terrified. He described.to the police
how he roughly picked up Kassidy off the ground by her neck.
He deséribed it as pulling her up likera.kittén. And he
told the-police that he .smacked her in the mouth when she

used bad language. He showed the police. He went like

that. Which is pretty ironic. Pretty ironic that the

defendant would chastise and discipline Kassidy for bad

language, considering how he talked about Kassidy. During

one of his violent ocutbursts he told Amanda exactly how he

felt about her daughter. He told Amanda that he wished
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Kassidy wasn’t around. He wished she had never been born.

The 18—year401d girlfriend was fine with the defendant,‘but

.~ he couldn’t stand her child. ' He couldn’t stand her crying.

And this groﬁn man'actuaily referred to a 21-month-old on a
regular basis as "a little bitch,"” as "stupid,™ and as "a
retard." That’s how he felt about Kassidy. Instéad of

learning to coexist with his girlfriend’s daughter and doing

‘something about his out-cf-control temper, the defendant’s

violence continued to escalate. It got to the pointrwhere
he and Aﬁanda‘tOOk'steps to keép.her away from peopie-who
would likely_réport ﬁhe abuse. Shé wasn’t taken to daycare;
she wasn’t taken to the-éoctor, she”was kept away ffqm
parents. And then wild excUses-started to come from Amanda
and the defendant. Storigs‘of trampolines and falls and
flying toys. And during this time Kassidy’s personality

changed. It changed to the point that on an overnight stay

‘at Jeff Marshall’s house, Jeff found her out of bed, in the—

living room, standing in the darkness, staring at a wall.
That was Kassidy living with the defendant; A living hell;
Jeff Marshall became the defendant’s fall guy on November
the 8th of last year becaﬁse on that day the defendant went
tob far. Hé beat Kassidy Bortner to a pulp, he didn't‘take
her to a doctor, and because of that beating, she slowly‘
died, and.diedrqt Jeff Marshall’s hoﬁse. On ﬁovember the

Sth, Kassidy was at the defendant’/s--I'm sorry, Jeff’s
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house. The defendant was in Portsmouth. He wanted Jeff to

“bring Kassidy down to him. He needed to get to Dover for a

six o'élock pickup'time. Jeff wouldn’t go to Portsmouth, so

the defendant had to.go north to Kittery to pick up Kassidy.

- And when he got there, he realized he didn’t have a car seat

for little Kaésidy,.so he was frustrated. He put her in the
back seat,-stréppéd hef into an aduit seafbelt, which you
can imagine for a 21-month-old, would not be the most -
comfortable situation. He straps her in, chit—dhéts with
Jeff, and he drives off. During that trip, duriﬁg that trip
back to New Hampshire, Dover, something happened in that
car. Only fhe-defendant knows when and where'hé sfruck the
first blow, bﬁt a first blow was étruck in that car. Andl
the result ofrhim striking Kaséidy caused hex:to become
grogqgy and leéhargic. The defendant noted her behavior, and
he began his campaign to shift the blame,,éqmething thatrhé'
énd,Amanda had become pfacticed at by that pbint. He called
up Jeff-and he said to him, "The iittle bitch is acfing
weird. What did you do to her?"  Jeff said, ﬁNothing,
nothing, she was fine." The topic is changed.- He continuves
to drive. Hé piéks up Kyle from Dover and then they head to
Rochester. When the defendant gets to Rochester, he |
observesfthe reéult of his blow. He seés thét Kassidy is
injured. - And he knows at that point that Jeff knows when

that child was picked up)she had no new bruises on her face.
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He has to explain this. And so phone calls to Jeff kept

coming, and the story got more and more bizarre. He called

Jeff and he told him that Kassidy was injured but it was due

-to a flying baséball.'-But_unfortunétely for Kassidy, that

first blow would not be the last one she would absorb that
night. Theremwould be more. Horrible photographs show us
that théré,were'more. And we know‘that the defendant waé
the oniy adult caring’fof‘Kassidy.fbr about one hour plus
before Travis got'home,.ﬁnd then from about nine o’clock to:
midnight when Aﬁgnda got home. Aqd-ﬁe know that dﬁring that |
night the defendant called or spoke to Amanda on the |
telephone and he told her,'"émanda, I don‘t want to look
after hgr'any ﬁore, Something always happens when I look
after her.™  And he tdld her;"We should take_her_to a doctor
once the brﬁises go away." The-bruises. And what was the
defendant’s mood tha£ night? Was he the multi-tasked

Mr. Mom that'ﬁe described to the police? 7Hardly. When

Amanda got homé'frOm'working at 0ld Navy, they discussed

changing a messy diaper on Késsidy.' Neither of them ended

'up chahging it. And\then the subject turned to work.

Amanda worked a ‘long shift that day, and she made the
innocuous little statement of "I work harder thah you."
Incredibly, the defendant’s reaction to that innocent
statement was to fly into-a rage, to grab Amahda by the

throaﬁ; pin her up against the couch, and to have the gall
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to say to her, "You,knqw what géﬁs me_gbing. Youfve got to

work with my temper;,_Iﬁ’s as if you’re 1ooking'for it."
Thaf is:the foul,-asséultivé mood the defendant Waé in
around midnight on November-sthlgoing into the 9th.
CQincidentally, that is in the time range that Dr. Greenwald}
ages the vast'majority ofrthe brﬁises on Kassidy. Let’s
talk about the defendant’s claims in this caée,aﬁd to poinf
out the serious problems with his claim. We know that
Kassi&y died fromrblunt impact injﬁries to the head, face
and abdqmen. Dr. Ba&en made that fat emboli opinion -
yésterday morning, but he agrees that blunt fércé trauma
caused this child’s death.. When'ﬁhe defeﬁdaﬁt picked up
Kassidy from Jeff’s house on Wednesday evening, she had no

new bruises..'she had fading bruises around herimouth that

. Jeff described, but noc new bruises, And the defendant, in -

his multiple phone calls to Jeff, never éays to Jeff, "what

the heck! She’s covered in bruises! What did you do to

this girl? She’s got bruises all over her face and body.n

He never says that.- He sayé that she’s been injured by a

. £flying baseball, a baseball that came off the bat of his -

three-year-old son, a little indoor baseball, where his
three?year—old generated enough bat speed and power to send
a line drive right into Kassidy’s face. That’s how he

accounts for injuries on Kassidy that hight. And the next

‘morning when the defendant-tells the police that Kassidy
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Waé fine aﬁd'mowing'céreal,'the reality is, she was réturned.‘
to Jeff Mérsﬁall's housé a mass of bruises. Jennifer’Coﬁley
had never seen anything like it-befOre.‘ Jeff Marshall said
it was the worst ever. - She left his hcuse'onlwedneSéay with
no new bruises. She returned covered with them. That’s the
prbblem with the-defendant’s’story. And Dr. Greenwald |
already toid us'thét the injurieé were not consistent—-no
injury on this child is consistent with a ball.
Unfbrtunately, we’re getting used to look at these terrible .
photograpﬁs. "But Dr. Greenwala pointed out circular |
injuries on this littie girl’s forehead and her cheek, but

she told us that if this was a ball, a baseball, the surface

of the ball would cause an accompanying contusion. It

wquldn’t be cleér-skin next to the curve.. It makes sense.
That’s not a ball injury. Another problem is there are 8 to
10 biOWs to the-child’s head and face, not a éingie blow |
from a ball. The blows that‘héppened in this case would
have left corresponding bruises, Dr. Greenwéid told us that;
And she told us that she péinstakianyraged thesejbruisés,
and'as.I said, the wvast majority are in the 8-hour range to

12-hour range, the time when the defendant had control of

Kassidy. And I note that even Dr. Baden Wouldﬁ’t touch the

baseball. We heard no opinion from the defendant’s expeft
accounting for the baseball story. And Dr. Greenwald told

you it didn‘t happen. This trial from the defense
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'bérspective has been‘as much about Jeff Marshall as it’s

been about the defendant. And they told ydu_that‘he's an
animal. That’s what you were told in opening. He’s an
animal, and they told Jeff Marshall to his face "We‘re

accusing you of murder, let’s get that straight." But let

me point outlsomething very obvious. Making Jeff Marshall
the scapegoat is the defendant’s only viable defense in this

- case. This is not an ofiginal defense. It’s his only hope

of deflecting this evidehqe. And the evidence-~the defense
in this.case in_é'nutshell,is baéically to acknowledge that
the defendant hated Kassidy, hurt Kassidy, abﬁsed her o#ér
many, many weeks, but miraculqusly-on November 8th and 9th,
Jeff Marshall_comeérin and murders her} and the defendant
has nothing to do with it. That’s what they Want-you'to
believe. How unlﬁcky for Kassidy. How unlucky té'héve two,
not one, unbélievably cruel and violent caretakers. But the
evidence doesﬁ’t beér that out. In opening, the defense |
told you that the ugly bruising that so many witnesses saw
in this caserbggaﬁ to develop 4 to 5 weeks before Kassidy’s
death when-they say Jeff Marshall was’lookihg after her.
Well, there are several problems witﬁ thatlclaim. We know

now after trial that the ugly bruising was appearing long

" before 4 to 5 weeks before death, long before Jeff

Marshall‘’s slow season in landscaping. Bruising was first -

seeniby otherrwitnesses as early as July. Tammy Gagne saw a
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bruise on Kassidy’s forehead in_eérly September.r Melissé'
Chick told us about the bath she gave Kassidy where she saw . ;
incredible_bruising on her buttocks, on hef.legs,'on her
abdomen, and all over her face.r Early September, long
before Jeff Marshall even semi-regularly looked after
Kassidy. ZKathy Nuernberg told us that before she went back
to Texas in September, shé saw grab marké or Wﬁat she

thought were grab marks on Kassidy’s face. Amanda only

=began her job at 0ld Navy theée very week that Kassidy died.
- And it was that week that Jeff looked after her; And it was

during that week, up until Wednesday, that he told you her

bruising was ¢learinq up. But bkefore that week when éhe
started working at Old Navy, the defendant told the police
that Aﬁanda was lo&king at Kassidy dﬁring the dayrfor-about
three weeks, Which takes.us into Octbﬁer, folks. And he .
called it complete Kassidy time fprlhmaﬁda. Yetrin thﬁt
time period when the defendant’s éoming home in thé evenings
and Amanda is looking after Kassidy during the day, she’s
getting these bruises. And the defense can’t have it both
ways. Amanda Bortner accounts for that horrible‘bruising.
She told you in vivid detail how the defendant would abuse
her, throw her into walls, Jjerk her arm} throw her onto beds
and grab her face. You are thé fact~finders in this case.
You've heard.that over and over again. Will in his opening

asked you not to be passive observers but to actively
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. witnesses that’s come before you to determine who is telling

you the truth, who is credible, who has no credibility. ' And

I want to talk about some of the important'witnesses‘in this
case and talk about their credibility. There’s a cynical
saying that you may have heard, "No good deed goes

unpunished.® Andkthat'might apply to Jeff Marshall in this

- case. Because he did a favor for the defendant and Amanda

by looking after Kassidy. His season got slow, and he

looked after her when he could. Yet now he finds himself .

accused of murder by the-defendantfs lawyers. And in
retfospect, Jeff'é problem may have been that he was too up
f;ontrwith the'defenddht and Amanda abouf each and every
mishap that happened aﬁ his house. He told Amanda
everything. He said he did so because she was his {sic]
mother. He told hef about the fall from the truck. He told
her about slapping Kassiay on the bottom after she got inte
Windex. He told her abéuf tripping over Kassidy when he was
answering the phone. He told hef everything. He didn’t
tell her wild stories to account for her bruising. He told

her evérything. And ybu have to ask yoursélf‘if Jeff

"Marshall was abusing this child all the while, why would the|

defendant and Amanda send her back to Jeff Marshall time and

time and time again? It doesn’t make any sense. And it

makes as much sense as the trampoline story and the baseball
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story. ‘It was, in faét, the opposite situation. - The -
bruising was getting so bad that the defendant and Amanda

sent Kassidy to 3eff to stash her away, basically, to keep

her away from people who might report this. 2And the plan

was always "Once the bruising goes away, we’ll put her in
daycare." But the bruising didn’t go away. Jéff_Marshail
said that shelhad bruising on her face almost all the time.
And let’s not forget, Jeff Marshall had a relationship with
Kassidy. He-ﬁad known ﬁer basidally since birth. He drove
up to Auburn, Maine; and woﬁld(visit with her. Josh Conley
said that-Kaséidy loved-Jeff, Jeff lovéq Kassidy. Jackie

Conley said the same thing. He had no reason to hurt this

child. It was his girlfriend's niece. -And if he was

-.hurtinq Kassidy, he wouldn’t be approaching his neighbor,

basi@aliy preéghting his neighbor Kassidy, pointing to
bruising on her.face and aékihg the neighbor, "Should I
report this?" Hé-wouldn}t be doing that if he was the one
abusing Her. And in none of the excuses that came from the
défehdént and Amanda Whiie Kassidyrwas alive, dﬁring none of

those excuses about’trampolines‘and falls and things like

~ that do they mention "We think it’s Jeff. We think Jeff

Marshall is doing this.™ That didn’t happen. They made up
wild excuses to cover the defendant’s conduct, not Jeff’s.
On the night that the defendant was arrested, November 16th,

when he was arrested one week after Kassidy died, Amanda was
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there, she was at'his house. The police come in, they
serve him with_the‘arrest-warrant. She gets into her car

and drives to Springvale, Maine. She drives unannounced to

Tracey Foley’s house, the woman she used to babysit for.

She shows up in tears. She shows up, Tracey lets her in.

Does she say to Tracey, "They’ve arrested Chad but they got

the wrong guy. It was Jeff Marshall. Let me tell you what
he’s been doing to Kassidy“? No. She said to Tracey Foley,

"And you knew, you kﬁew and I didn‘t listen." And then for

- the next two hours she proceeded to tell Tracey Foleyl

exactly what the defendant had been doing to Kassidy. So
recognize this defense for what it is. It’srthe défendant's
only way oﬁt, to point the finger at Jeff Marshall. Not
that Jeff Marshallwisn’t'[sic] without blame he:e, He is.
He is with blame. Kassidy was délivered-to him on Thursday,

November 9th, covered in bruises,‘and he didn’t do anything

'about it. He saw bruises before that; he didn’t do anything

about it. He told us "I looked up to Chad." That certainly

doesn’t cut it. But he didn’t try . to make an excuse to you

for his behavior, because for two days he was guestioned and
he was intensely cross—examined by.the defense, and he
didn’t make excuses. He knows that he made a huge mistake.
You céuld be angry at his inéction. No question about it.
But don’t confuse his inaction to the actions that caused

these injuries and caused the death of Kaésidy'Bortner.
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Only one person caused those injuries, and that’s the
defendant. Let’s talk about the defendant’s credibility.
The defendant ih'this case told so many lies it is hard to
count them. He told that trampoline story, what we now know
as the trampoline lie. AHe'told numerous people that he was
on the trampoline with Kassidy, they’re bouncing around, and
somehow she bounces off the trampoline,'and like Spider Man,
he’s able to grip her by the face and bring her back in.
Thatf’s the étory he concocted with Amanda to tell people to
account for ﬁhat facial bruising. The bruising that some
pecple described as looking like dirt that was all over her
face. And amazingly, a lot of people bought that lie. He
told it to Kassidy’s grandmofher. He told it to Jeff and
Jennifer. He told it to a lot of people, and he told it to
the police detectives who were investigating the death of
Kassidy, right there, in an earnest manner, having a great
conversation with the.poliée;-he out and out lied to them.
Aﬁd he said it in as convincing a manner as you could
believe. But as absurd as the trampoline story was, the
defendant topped himself with the baseball story. The
baseball stories that he told to the police; where he’s
letting his child hit baséballs in the bedroom, we were all
in that bedroom, he says he’s sitting on the bed, Kassidy’s
to his right, and he’s throwing baseballs to three-year-old

Kyle. 2And Kyle whacked one, and you can listen to this on
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the ﬁape, and the defendant sa&s he reached out with his
left hand,ICOuldn't get the line drive, and it went right
into Kassidy’s face. That was the story that he was
concocting to the police. 2And it‘s a story he told to
others as well. He told Jeff the story, and he told Travis

and Tristen. You know what? When you‘re lying, it gets

difficult to keep the details straight. And that’s what

happened here. Because the defendant told some people it
was a baseball, and he told some people it was a Whiffle
ball. Ladies and gentlemen, there. is no mistaking a
baseball with a Whiffle ball, especiaily if you were there.
Travis got home that night and Travis tells us that he went
up and was talking to the defendant; watching Kassidy splash
around in the bath. He described her mood that night as
chipper at one point. He said on the stand she was
absolutely normal. He saw no bruising on her other than
what the defendant told us, the bruise under her eye. But
Travis tells us that, yeah, gee, "After that I went into the
bedroom with Kyle and I did a little batting practice with
him, too." Here’s Travis, he’s home from work, hefs in his
uniform, and he goes inte that bedroom and he starts tossing
Whiffle balls to Kyle. And he’s whacking them, he’s hitting
them pretty good, Travis said. And he was asked what kind
of bat was he ﬁsing? Well, he Was using one of those yellow

skinny long Whiffle ball bats. We’ve all seen them. That’s
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what he said. Well, the poiice secured that house that
night. fThey wouldn’t let anyone in or out. Well, they let
them out, but they secured it, and the very next day they
searched the house and removed every single ball and bat in
£hat house._ And there was no long vellow Whiffle ball bat
ih that house. And we know that Travis left that house at

nine ofclock that night. He went to his then girlfriend’s

-house. He said he wasn’t back till midnight. And during

that time the defendant was the only adult with Kassidy.
Let’s talk about the defendént’s statements to the police.
He told so many. lies in that statement it’s difficult tq
count them. His first one was immediately. He walks in and
he tells the detectives he doesn’t want to sit down, he’s
been driving for two and a half hours. And we know that hé

was in Portsmouth around four o’clock talking with his

- friend Jeremy. He was in the area. Portsmouth is right

down the road from Kittery. He told the trampoline story,
he told the baseball story. He said that Kassidy was fine

in the morning, she was mowing cereal. He gave her a kiss

goodbye and he described only limited bruising on Kassidy’s

face. Well, even Amanda contradicts him on how Kassidy was
behaving that morning. She told us that she didn’t even get-
out of bed; Kassidy normally walked into their bedroom
every morning. But this morning she was lying in bed crying,

and she was lethargic. That’s not what the defendant told
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police. The defendant says that the night before Kassidy
was eating a pop-ice, they were playing éames, doing ABCs,
having a great time. Dr. Greenwald told us that if that
child had sustained a serious subdural prior to that, she
wouldn’t be going in peaks and valleys behavior. It was a
steady decline. He told the police that Kassidy had a giant
goose egg on her head from Jeff, that Jeff had caused.

Dr. Greenwald told us that she performed an autopsy on
November 10th and she saw no goose egg on that child’s head.
He said that Kassidy had a black and blue foot from Jeff
stepping on her. She had that on Wednesday night. These
are the photographs of her feet. They’re not black and
blue. Andlthen he bhegan to tell a series of excuses about
Kassidy, about the bruises, that she fell-a lot, that Kyle,
here’s Kyle again, hit her with toys, causing bruising. He
admitted that he himself grabbed Kassidy by the face to get
eye contact. But then he said, "But Kyle touched her face
right after me. Kyle did, too,; so it could have been from
him." He told the pelice that he never choked Amanda. Even
on Amanda’s version at trial when she says she threw a mug
at him first, she told us he certainly did choke her and pin
her up against the couch, and he told the police he'never
did it. And maybe most incredibly, he told the police that
Kassidy on her own would sometimeé run intc the wall herself

and propel herself into the wall, causing bruising, and that
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hé and Amanda had chuckled about it, they couldn’t believe
it. These are the things that he;s telling the-detéctives
investigating Kassidy’s death. Let’s look at how he behaved
on November the 9th, Thursdaf the 9th. Kassidy has gone to
Jeff Marshall’s, and he receives a phone call from DCYF,
from Patricia Hawker. She leaves him a message saying,
"It’s about the children. -Get back;—please give me a call
back." Well, he does call her back. This is Thursday
morning. And he tells her, leaving her a message, "You
know, why don’t you call me back on Tuesday afternoon
between 3 and 4. I’m going out of town." This is an effort
to buy time, ladies and gentlemen, to buy time for the |
bruises to go away. So after the DCYF célled, he picks uﬁ
the_phoﬁe and calls Jeff Marshall. He calls Jeff -and says,
"How’s Kassidy?" And then he says to Jeff~~he tells Jeff
about the DCYF call. He tells Jeff that he knows it was
Emily, Amanda’s friend, who called DCYF on him, and he was
angry about that. He wasn‘t calling Jeff and saying,
"Thanks a lot, Jeff. You beat her up ast night;.she’s
covered in bruises, and now I’m getting calls from DCYF."
He’s saying "Emily called on me," And he éays to Jeff, "If
this is about Kassidy, Amanda and Kassidy are out of my
house.® ALater that day he’s paged by the Kittery Police
Department. It’s in the phone records and they’re in

evidence. He’s paged after two o’clock, just after two, and
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asked to coﬁe down to the Police station. Now, the
defendant knows that Kaésidy was staying in Kittery that
day. Does he get in his car and immediately drive up to the|
station as he’s asked to do? No. He starts contacting all
of his close friends wondering, "Hey, what do you think this
is about? What do you think?" He actually goes to visit
Jeremy Hinton at a restaurant and tells him or talks to him.
about the situation. He calls Travis. He calls Travis and
says to him that he needs to go to the XKittery Police
Department and he reminds Travis, he reminds him of the
baseball story. He reminds him that Kassidy was hit by a
baseball, and he reminds Travis that he was playing games
with Kassidy and she was fine. Kind of a curious thing

to do, don’t you think? Kassidy’s father figure, the
defendant, shows up at the Kittery Police Department that
evening later than anyone else, and he arrived with a posse
of loyal friends. Are these the actions of a man with a
clear conscience who is totally surprised by this_page,'or
is he cirecling the wagons? Amanda Bortner, let’s talk about
her a minﬁte. - Amanda got on the stand and she tecld you an
incredible eyewitness account 6f the abuse that Kassidy
suffered at the defendant’s hands. Her-testimony supports
all of the assault éharges that you have before you. She
told you some terrible things that happened to Kassidy. But

you’ve got to look at Amanda and ask yourself if she’s
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telling you everything. She told you on the stand that she
loves the defendant, she miéses him, she wants to be with
him, she’s been staying with the defendant’s sister; In
this case she over and oﬁer again lied to other people to
cover for the defendant’s abuse. To Sergeant White, the man
she described as kind and nice, she lied. She lied to him
when he asked her if she was having contact with the
defendant. And given her loyalties at this point, she has
every incentive to trash Jeff Marshall, to make Jeff
Marshall look bad because that’s going to help the defendant
in thies case. To use Attorney Sisti’s words, be suspect
about her claims regarding Jeff. Be suspect when she tells
vou that she never, ever saw bruising on hef daughter’s

body. She never did. She bathed her all the time. She

' never saw that. Well, her very close friend Melissa Chick

testified in early September she gave Kassidy a bath and she
saw her covered in bruises, her stomach, her bottom,
everything. And she approached Amanda immediately. She
said to Amanda, "There’s something wrong. There’s sometﬁing
wrong here. You better take-her to a doctor. She might
have leukemia. She might be anemic." And Melissa told your
that Amanda’s response was "I don’t want people to think
she’s being abused.": Amanda made her choice a long time
ago. She told you about the abuse that she witnessed. She

lived that. She saw Kassidy being hurt, she knows that
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defendant. She didn’t protect Kassidy in life and she’s
chosen to defendant him in death. Now, the defendant
dominated this relationship. Kathy Nuernberg told us about
that. She had seen Amanda in a prior serious relationship,
and she said Amanda did what she wanted before. But with
the defeﬁdant it was different. She was afraid to be late,
she was afraid to go against him. And it’s easy to see why.
It’s easy to see why the defendant was the dominantrone in
this relationship. He had the good job, he had the money,
he was better educated,'he had a lot of close friends, he
had a house, and he was 10 years older than her. We all
know that there’s a big difference between tﬁe age of 18 and
28f And we know that he’s a persuasive persﬁn. When you
watch that tape again; you can see that the defendant is
very comfortable talking'to these detectives. He’s very

comfortable talking about topics not having to do with

- Kassidy. And he’s gone far in his job‘becauserhe’s a

schmoozer, he knows how to talk. But when you watch that
tape, pay special attention when the questions get pointed,
when they start asking him questions about the abuse of
Kassidy. You’ll see him, when he’s asked, "Did you ever
cause bruises to that child?% "Is thét your cell phone or
mine?" Then in mid-stream when he’s answering the question,

he’ll change the topic entirely and they’d have to bring him
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back to it. He admits to causing brﬁising on Kassidy’s
face, but then says Kyle did it, too. He tfied to be
persuasive to the detectives, but it didn’t work. And the
detectives told you that-they had talked to'hiﬁ for a long
time that night and they, in monitoring other interviews
that had been going on, and Lance McCleish said that the
tough queétions had to be asked, and they asked them. They
were investigating the death of a 21-month-old girl. We
know the defendant is persuasive for other reasons. We know
that he persuaded Amanda to stay with him for nine months
in violation of the bail order. We know that he persuaded
a close friend of his to do incredible things to help him
violate the bail order. And he convinced Jeréhy Hinton,

a restaurant manager, and Vanessa Manson, who worked in
the prosecutor’s office, he convinced them to help him out.
People gave up their-apartments'and their own beds so that
the defendant can have intiméte time with the eyewitness

of his abuse. These close friends didn’t say to the
defendant, "Are yéurcrazy? You’re on your own." They

didn‘t 4o that. They wanted to help him. And it even

got to the point where the defendant’s own family set

up this campsite in the woods of Vermont, a campsite
where the defendant could have unfettered contact with
the State’s star witness, in secret, in violation of the

Court’s order, and out of sight of authorities. Aand
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please don’t accept the claim that’s been made in this
case that, well, the defendant was just helping out

Amanda because she had nowhere else to go. He did it out
of the goodness of his heart. We know that Amanda had
other options. She had her friend, Kathy, in Texas who
she actually lived with for a while, and shé had Melissa
and Tracey in Maine. Tracey Foley had an open invitation
for her tontay'with her. But instead, she abandoned her
close friends, dropped contact with her close friends, and
aligned herself with the defendant. Now, the defense has
said what does this all add up to? It doesn’t mean . |
anything, nobody’s been tampered with here, nobody’s been
iﬁfluencéd. But the tricky thing about influenéing a
witness is that if vou’re successful, that witness isn’t
going to acknowledge they’ve been influenced. The point
of this contact for nine months against the Court’s order
is to show that the defendant was béing deceptive and that
he is cohscious of his guilt. On that tape when he was
talking to the police, when he’s have a free-wheeling |
conversation, you know, they start talking about Amanda,
énd he says, "Well, guys, you know, I‘m just getting out
of a divorce, and I’m going to take things real slow. You
know, I can tell this girl really loves me, but I don‘t
want to jump into it too quickly.™ He says to the police

that Amanda keeps bugging him to tell her "I love you."




6/98D

10

L

12

13

14

15

18

17

18

19

20

21

23

24

25

56

But he said that hé'told her, "Well, don’t you want it to
be natural, Amanda, when I finally do say thisrto you?"
This is what he’s telling the detectives. But by the end
of that interview, he knew that the police suspected him,
and within minutes he’s out in the parking lot of the
police department approaching Amanda and telling her how
muéh he.loves.her; This is on the same day that he called
Jeff Marshall and said that "They’re out of my house if
this is about Kassidy." Now, the defendant’s lawyers,
their job in this case is to convince you that there is
reasonable doubt--

MR. SISTI: Objection.

THE COURT: Sustained.

MR. BROWN: The defense in this case has poked
and prodded the State’s case, trying to hit parts of
the case that they think show a shoddy investigation.
And perhaps the most shameless of those is the one
involving these pajama bottoms. They want you to believe
that Jeff Marshall was doing something inappropriate with
this child on that morning. What other reason would they
point to that? The fact is, Kassidy had a diaper on.
Jeff Marshall had pants on, and the photograph of those
men‘’s jeans show that it was right below an overloaded
laundry basket. And we have heard absolutely no medical ‘

evidence that anything of the like was going on.
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Dr. Baden was the last defense witness in this case.

And Dr. Baden was hired by the defense and paid handsomely
to provide you with an expert opinion. Judge Nadeau will
tell you that you are not required to accept an expert’s
opinion. If ydu weigh it against other expert opinions

and against the other evidence in the case, you can find
that opinion‘t6 be unreliable. In this case, Dr. Baden’s
opinion is unreliable. In this case, Dr. Baden had known
about this casé for a long time. And on November 20th he
issued a report, he issued a report agreeing with

Dr. Greenwald, this child had died from blunt impact
injuries of the head and abdomen. That report was a page
and a half, and nowhere in that report was there oﬁe
mention of fat emboli. Sixteen days before today Dr. Baden
was deposed. It was the second day of a two-day deposition.
And Will mentioned ﬁo him Dr. Greenwald’s findings as to
fat emboli. Dr. Baden expreséed surprise at:that time that
fat emboli was a part of this case, even though it was
mentioned several times in the autopsy report of

Dr. Greenwald. And vesterday morning he traveled up here
to New Hampshire and for the first time in this courtroom
yesterday morning he presented his opinion that fat emboli,
something that he didn’t know anything about tweo weeks
before, caused a sudden death on Thursday morning. Major

trauma happened on Thursday mbrning that caused fat to
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liquify and go into major organs and cause a sudden death.
That’s his brand new opinion.. But strangely, Dr. Baden

did not testify about what this major -trauma was. What
were these blows on Thursday morning that brought about this
rare medical phendmenon? He didn’t point to these blows
that caused that. In his report of November 20th, ﬁe said
that the bruising that Dr. Greenwald aged was between 5,

12 and 20 hours old. His new opinion about the fat emboli
is totally contrary to Dr. Gfeenwald’s expert opinion about
fat emboli in which she said it takes many, many hours for
that to develop and is contrary to the treatises that were
presented to him. Additionally, he was wrong about the

leg fracture. He was emphatic that he did not see é leg
fracture to the left tibia, and he disagreed with

Dr. Greenwald oﬂ that. He said that the fracture, if there
even was one, 4idn’t go through the bone marrow. Then you
heard from Dr. O’Connor, who is a pediatric radiologist, |
and hé told you that there most certainly was such a
fracture. Ladies and gentlemen, the purpose of Dr. Baden’s
testimony was to muddy the waters. Muddy the waters where
they’re in reality clear. While you wonder how Dr. Baden
earned his $9,000 in this cése, let me talk to you about
Dr. Greenwald. Dr. Greenwald is not a hired gun. Her
testimony was hardly biased. She herself has over 20 years

of experience as a forensic pathclogist. 8She has practiced
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all over the country, and unlike Dr. Baden, she did her
homework in this case. She was pfepared and she
painstakingly agéd these bruises. As I said before, using
a microscope, she aged these bruises, and the vast majority
of them are in the 8 to 12-hour range, 8 to 12 hours before
death. Now, Attorney Sisti talked about three injuries,
three injuries that could be recent. We’re talking about
two bruises on the back, one to the frenulum--and let’s not
confuse the frenulum. This giant injury right here is not
the frenulum. The frenulum is that little mark there. And
one to the back of the head. None of these injuries, 1adiés
and.gentlemen, were to fatty.areas‘of the body, fatty areas
where this emboli would originate. And Dr. Greenwald‘told
you that when you take these slides, the bruising ages from
the outside in, and there’s a possibility that you’re not
getting a section of the bruise that’s started the healing
process. And also, in this case Jeff Marshall testified
that he was fishing around in her mouth when he waé trying
torhelp her. There is photograph--there are photographs
where the EMTs are putting tubes into little Kassidy’'s
mouth. A picture right here with an EMT and with his hand
in her mouth. And you have heard no convincing evidence
that Jeff Marshali beat'this child that morning. That
child‘was brought torhis house covered in bruises. She

couldn’t walk. He put her in bed. The defense wants you
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to believe that in that state he began administering more
beatings. It’s not credible. Dr. Greenwald told us that
Kassidy was a battered child. She had injuries of varying
ages all over her. An aspect of battered child syndrome
is that the parent singles out one child and leaves other
children alone. That’s what happened in this case. The
abﬁser créates implausible stories that don’t f£it the facts.
That’s what the defendant did in this case. And the most

common area for abuse with battered child syndrome, the

- head and the abdomen. That’s where the defendant struck

in this case. Ladies and gentlemen, the defendant roughly
pulled on Kassidy’s leg, fracturing her leg. He repeatedly
grabbed her face, caﬁsing bruising, he assaulted Amandé |
Bortner on November 8th. He had repeatedly hurt Kassidy
and did nothing to help her. He finally on November 8th
into the 9th, he recklessly caused her death by beating
her again. And he showed an extreme indifference to the
value of Kassidy’s life. ZXassidy’s life with the defendéntr
was. a living helil. And the abuse only stopped when the
defendant finally killed her. We ask that when you
deliberate and you decide who has told yoﬁ the truth here,
who has credibility, and where the truth lies, because‘the
time for lies is over, the time for false excuses is over.
It’s now time to gain justice for Kassidy Bortner. We ask

that when you finish your deliberations, you come back into
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this courtroom and deliver the only verdicts consistent
with the evidence and consistent with' justice: Verdicts of
guilty.

THE COURT: Thank you, Mr. Brown.

(END OF REQUESTED PORTION OF TRIAL)

HEARING RECESSED (DECEMBER 18, 2001, 12:11 P.M.)
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